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cnW clTfcm ~~~"fl 3NRl11T 3lJl'lcf mar & ala sq am? uf zqenfenf ft aar 7f1Z "f!Wf~ <ITT~ <TT
~frTUT 37)a wgr a var el

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

TNTal al g7terur ma :
Revision application to Government of India :

•
(1) ta snar zrcan snfefr , 1994 #l at 3ra ft aa 7f1Z lfll1ffi er; <IN#~ <lm <ITT "'1l-<lm cr; ~l!p:f 1:RW
er; 3@<@~frTUT 3nmr-=! 3M'i "f!W<f, +rd al, Ra +inca, la f@mm, aloft if5rca, tr -zyr raa, ir mi, { fact
: 110001 at al u1Rt aifez
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf m al grf #k m # sra hat IR mram fa#t quern zu 3r arr i <TT fcl;m ~ "fl ~
augmTNm umra gg maf ii, a fa# wgmIr zar avera? az fataa ii zq fa8t suer # zm at 4fur #
hr g{ st I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) qra #a fa4l lg, zur 2g f.!n:rflmr "l'!R1" i:rx m "l'!R1" * fcrA.rrur it 3qzjr zrc a m u sqlaa
zyca Raz #ma ia qIBx fcITTfl' ~ <TT~ it f.!raflmr -g I

(b) In case of rebate of duty of. excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(1f) ~ ~ cJ5T 'T@R fcpq ft rd# ars (aura ar per at) ffa fhu 1f<TT "l'!R1" "ITT I

(c) In case of goods exported outs•ide India export to Nepal or Bhutan, without payment of
duty.

3if Gara 6l snraa zycmar fg it szl af l=!R1 ft n{& sit ha mar it gr ear "C[cf
fr a garf srzgr, or#a # IDxT i:rrfur cIT x-rn:J IR znr ar # fa a4fefu (i.2) 1998 tlRT 109 IDxT
fgaa fag mg sty

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4tu snaa zyca (3rftc) Pm1a, 2oo1 a fu # siafa fa[fe qua ian gy--s at ufat ,
)fa arrest uR arr )fa f#ta ft ma # flu p-hrvi oft mar #l at-at uRii a arr
fra am)aa fut urT a1Reg I \fficfi Trr rat g. ml ruff a 3iafa ert 35-~ it~ tiff cfi 'TR[R
cfi ~ cfi x-IT21" ir3TR-6 'cfR1R cBT Wff 'lfr m;ft ~ I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura am4aa er uaei vivam g C'lmf mm iN-IB an zl it sr) 2oo/- #tu qlar cfft \l1Tq' 0
3ITT" uref icava van vs ala a unrar "ITT ID 1000/- cBT ~ 'TRfR cBT \l1Tq' I .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amount involved is more
than Rupees One Lac.

tar zca, #€trUnaye gi var 3r4t4tu rznf@raw JR 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) la qraa zyca 3rf@fu, 4944 t err a6-4/a6-z 3inf

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) cJ•ffe/J\!OJ ~ ~ ~ x-!'lfr l=fTI'@ tr gen, b€tu nra zle gi ara 3rat#ta mrqf@raw t
fa?s 4heare in i. 3. 37. #. g, { fc4l ant vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ~ ~ ~ lf ~ ~ 3ITT"W cn1~ 6TflT t w re)as pc ital fag h cn1 grar rfar
int a fhut ui aR; <a zr cf> sh gy ft fa far udl arf aa a fg renfenf 3r4lfra
znrza@raUr ant ga 3rfl zn tr val at ya 3ma fhu uiaT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urn1au gca 3rf@)fru 497o rm viz)fer 6t arqP-4 a siafa fefRa fag 1a sad maaa u
Ice 3rr?gr zenfenf ffzua 7@rart an#r r@a 6 ya TR TR x'i.6.50 trfT cp1 .-llllllC'lll ~
fee m sir aRez[

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~-3j vi«if@era mi at firur aa ar fuij cBT 3ITT" 'lfT 'clfR~~ i:i'ITITT i \i'IT x-fr.:rr ~.
a Una zycd gi hara 3r4#la nznf@raver (ruffeafe;) frn:r:r, 1982 lT fr@c=r % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) at zycan, sta snr« ye vi hara r4hr znn@raw1 (Rrec), a if 3r@tat a l'frfc'f lf
afar ziar (Demand) i is (Penalty) cBT 10% qa saw aar 3@art k 1 ria, 3rf@raawrqa5 1o

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hchar37en gr3itar# c), .3-ic=rirc,, ~rrf.i:rc;r&m "~ cfh- a=riar"(Duty Demanded) -
.:,

(i) (Section) Tiis 11D hazrfetfRa ufu;
O (ii) ~;rrc;rc=r~st-fsc cfh"ufu;

(iii) ~ st"fsc f.:m;J:rr4 fzra 6 ha<a 2zrztf@.

¢ ~ t['i§- ';;Im·~ 3ftftc;r • ~~t['i§-~<trr ITTlulT~. 311fu;r• GTfu@ ffl afr ua sra acar ferarm.
" " .::, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

.,4 &TT77menffr'-;.,,,,, •1J'h ..J•1 I . •72
In view of above, an appeal against this order shall lie before the Tribuna .ayreef., .

10% of the d~ty_ de~ande~ where duty or duty and penalty are 1n dispute, o .e... ·?/1lt~r.:.:'YJ1·e·· re_,-.}~~./)
penalty alone is In dispute.' «Ek ' t$,« s • A22&}

°w or':'e >- jls -$ le;«4,nu,'.«.¢&?y• a+$,'. «>id

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

== 3TTmr t-m 374 77f@aur amar sgi srca 3rrar area m c("Os Rtc:l1Ra ITT m wr fcl,tr -anr ~rc;;cfi t-y,, y,1 .:, .::, .::,

10% m@laf t{"{ 3fl't ~ ~ 'ciUs ~c:llfai'I ITT 'i'lol" 'ciUs t' 10% m@laf t{"{ Cfi'I" _;rr ~ ~I.:, .:,
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ORDER-IN-APPEAL

M/s. Lallubhai Amichand Limited, 175/3, Ghodasar Village, Nr. GIDC, Vatwa,

Ahmedabad[for short - 'appellant'] has filed this appeal against OIO No. 4/Ref/2015-16 dated

3.11.2015, passed by the Assistant Commissioner, Central Excise, Division-II, Ahmedabad-I

Commissionerate [for short - 'adjudicating authority'].

2. Briefly stated, the facts are that the appellant filed a refund claim of Rs. 19,08,685/

on 29.12.2014 under notification No. 41/2012-ST dated 29.6.2012, in respect of Service tax paid

on taxable services utilized for export of goods made during the period from 2008-09 to 2012

2013. Incidentally, the service tax amount of Rs. 19,08,685/-, of which the refund was sought,

was paid vide different challans in the years 2013 and 2014 under VCES [Voluntary Compliance

Encouragement Scheme, 2013].

3. A show cause notice dated 8.9.2015 was issued, asking the appellant to show cause 0
as to why the refund should not be rejected on various grounds, mentioned in the said notice.

After following the principles of natural justice, the adjudicating authority vide his impugned

OIO, rejected the refund. It is against this rejection of refund, that the appellant has filed the

present appeal.

4. The appellant, in this appeal has raised the following averments:

•

•

•

•
•

•
•

•

the service tax in respect ofwhich refund was sought was paid in December 2013 and
June 2014; that the said tax was paid under VCES under reverse charge mechanism; that
the harmonious interpretation of the notifications in vogue reveals that the limitation
period of one year should be from the date of export or date of payment of service tax
whichever is later;
that they rely on the case of KKSK Leather Processors [2013 TIOL 1797] and
Chandreshekhar Exports [2015 TIOL 2448];
that vide notification No. 17/2008-ST, which amended notification Nos. 41/2007-ST,
service ofcommission agents, was added to the I ist of specified services; that though in
notification Nos. 17/2009-ST and 52/2011-ST, the service of commission agents do not
find a mention under specified services - but since the notifications are rescinded, they
are not operative and hence the claim needs to be looked upon based on the conditions
in vogue when the refund is filed; that on the date of filing of refund claim, the services
ofcommission agent is duly covered in the specified services;
that they rely on the case ofFazlani Exports [2015 TIOL 1088];
the finding that service tax paid under reverse charge is not eligible for refund is not a
correct reading of the notification;
that the services have been received beyond the place of removal;
that since the.refund is filed under notification No. 41/2012-ST, [which prescribes
certification from statutory auditor only in case of refund exceeding 0.5% of FOB
value], they have correctly obtained selfcertification from the Board ofDirectors;
that they are not claiming refund of tax paid under VCES but are claiming rebate/refund
of tax paid on taxable services used for export ofgoods.

0

5. Personal hearing in the matter was held on 8.11.2016. Shri Rajiv Luthia, Chartered

Accountant, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal. He further submitted additional submissions, which reiterated the avermentsreap

already raised in the grounds of appeal. ~ i,\
#e% A•.F-1- 

%#a +: .~ ~~~r··
te.
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6. I have gone through the facts of the case, the grounds of appeal and the oral

averments, raised during the course of personal hearing.

7. Before dwelling into the issue, I would like to briefly mention the allegations raised

0

in the show cause notice vis-a-vis the findings of the adjudicating authority, which are as follows:

Sr. Allegations in the show cause Findings of the adjudicating authority
No. notice

The refund claim filed under The relevant notification in vogue would apply; that it
notification No. 41/2012-ST is also being a procedural lapse, the same is condoned; that the

1 in respect ofexports for the period claim needs to be examined under the relevant
when the said notification was not . notifications in force at the relevant point of time as per
in vogue; the provisions contained therein.
The refund claim is hit by Since the notifications concerned do not mention date of
limitation; payment of service tax to be of any relevance for

2 determining the relevant date, the refund claim filed is
hit by limitation, as the claims were filed beyond one
year from the date of export.

The service of export commission The service export commission was not listed as a

3
service, in respect of which rebate specified service under notifications Nos. 17/2009-ST
by way of refund, is being sought, and 52/201 1-ST and to that extent, the appellant is not
is not a part ofspecified services; eligible for the refund.
The service in respect of which the refund is not eligible since the services were not

4 refund is sought were not provided provided beyond the place of removal.
bevond the place of removal;
The necessary certification of the In respect of exports before the period 29.6.2012,

5
chartered accountant is not enclosed certificate of the chartered accountant was a must and
with the refund application; hence, the refund claim is liable to be rejected to that

extent.
The service tax amount in respect of availing CENVAT credit and claiming refund is

which refund is sought was paid by different. Relying 011 CBEC's clarification dated

6 way of VCES - and is therefore not 8.8.2013 which speaks about CENVAT credit availment
eligible for refund. in case of payments under VCES, for claiming refund is

not tenable.

8. Broadly, the issue to be decided is whether the appellant is eligible for rebate by way

of refund under notification No. 41/2012-ST dated 29.6.2012.. However, for deciding the main

issue, I would like to proceed step-wise and first deliberate the matter issue-wise, which would

0 lead to a harmonious resolution of the present dispute.

9. However, before moving to the issues concerned, I would like to strut with the

observations of the Hon'ble Supreme Court in the case of Favourite Industries [2012278) ELT 145

(SC)], wherein on the question of interpretation of notifications, the court held as follows:

14. Before we deal with the contentions canvassed by the learned counsel for the parties to the
lis, we deem it appropriate to notice the observations made by the Constitution Bench of this Court
in the case of Commissioner of Central Excise, New Delhi w. Hari Chand Shri Gopal & Ors., 2010
(260) E.L. T. 3 (6.C.), insofar as the mechanism and interpretation of an exemption notification
issued under afiscal enactment. This Court has observed in the said decision:

"A provision especially a fiscal statute providing for an exemption, concession
or exception has to be construed strictly. An exemption notification has to be
interpreted in the light of the words employed by it and not on any other basis. A
person who claims exemption or concession must establish clearly that he is
covered by the provision(s) concerned and, in case of doubt or ambiguity, the
benefit of it must go to the State."

15. The observations made by the Constitution Bench of this Court are binding on us.
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25. The notification requires to be interpreted in the light of the words employed by it and
not on any other basis. There cannot be any addition or subtraction from the notification
for the reason the exemption notification requires to be strictly construed by the Courts.
The wordings of the exemption notification have to be given its natural meaning, when the
wordings are simple, clear and unambiguous. In Commissioner of Customs, Kolkata v.
Rupa & Co. Ltd., 2004 (170) E.L.T. 129 (S.C), this Court has observed that the exemption
notification has to be given strict interpretation by giving effect to the clear and
unambiguous wordings used in the notification.

Since the present dispute revolves around rebate by way of refund, under a notification -- I am

bound by this order and am therefore, proceeding forward keeping in mind the aforementioned

directions, while deciding this matter.

Applicabilitl' o[Notificatio11

1 O. The fact undisputed is that the claim for rebate by way of refund has been filed under

notification No. 41/2012-ST dated 29.6.2012, which came into effect on 1.7.2012. However, the

refund sought is in respect of exports of goods made during the period from 2008-2009 to 2012

2013. Surely, when the notification under which the said refund is being sought, was not in

vogue, the question of a benefit under the said notification, simply does not arise. Taking a larger

view, and holding it as a procedural lapse, the adjudicating authority has however held that the

refunds would be governed by the notifications whichwere in vogue during the period to which

it relates. Therefore, the notifications to which this refund relates to would be (i) notification No.

'41/2007-ST dated 6.10.2007, (ii) notification No. 17/2009-ST dated 7.7.2009, (iii) notification

No. 52/2011-ST dated 30.12.2011 and (iv) notification No. 41/2012-ST dated 29.6.2012. As far

as this issue is concerned, the appellant not having disputed this portion of the finding, I agree

with the view taken by the adjudicating authority.

0

11.

11. l

Issue oflimitation

The four notifications, ibid, prescribe a time period within which the refund

a%.s so»- "

The appellant has relied upon two case laws, which I would like to dis6ski e•·• o %! ·S

\

r 'c' <;/;- ,t1.r r ',- +t'•w .'·
I

0
claims were to be filed. These are mentioned in paragraph 6 of the show cause notice. The

adjudicating authority after examining these four notifications held that the refund claim filed by

the appellant was hit by limitation oftime. The appellant in his averment has argued that refunds

can be filed only after the service tax was paid; that since the refund claims were filed within one

year from payment of service tax, [which as is mentioned was paid under VCES, 2013] a

harmonious interpretation would make the limitation one year from the date of export or date of

payment, whichever is later. The argument is fallacious. This interpretation would mean

expounding the notification. This would further mean reading words and phrases into the

notification, which was not intended by the drafters in the first place. Nevertheless, this would

mean going beyond what the Apex Court has directed of how a notification is interpreted

[paragraph 9 supra]. The argument of the appellant therefore is not tenable. The wordings of the

notification, clearly state, that the refund application is to be filed within a stipulated period from

the date of export and not from the date of payment.
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[a] KKSK Leather Processors (P) Ltd [201435)TR 956].

The case law deals with refund under notification No. 41/2007 dated 6.10.2007, which was directed to be
examined under Rule 5 of the CENVAT Credit Rules, 2004. The case law stands distinguished on two
counts [i] the refund under question also involves claims pertaining to a period where-in a specific time
frame of one year was incorporated into the subsequent notifications after notification No. 41/2007-ST
and [ii] in this case the refund is not under Rule 5 of the CENVAT Credit Rules, 2004.

0

[b] Chandrashekhar Exports [2015-T10L-2448]
The case.law stands distinguished as the refund under question also involves claims pertaining to a period
where-in a specific time frame of one year was incorporated into the subsequent notifications after
notification No. 41/2007-ST.

11.2 In-fact, the issue of limitation in respect of notification Nos. 41/2007-ST and

17/2009-ST was decided by our jurisdictional Tribunal in the case of Mis. Sandoz Polymers

Pvt. Ltd. [2013 (30) S.T.R. 527], wherein it was held as follows:

3. After considering the submissions made by both the sides, even though in my opinion the
decision in the case ofEssar Steel Ltd. relied upon by the Id. counsel may not be applicable and
there is some force in the arguments advanced by the ld. A.R., in the view of the opinion taken
by one of the Commissioners in Trade Notice No. 7/2010 dated 4-3-2010, I consider it
appropriate that the benefit should be extended to the appellant in this case also. The paragraph
2 of the trade notice issued by Commissioner, Dibrugarh is reproduced below:

"2. The matter has been examined by the Board. In this regard, I am directed to state that
though Notification No. 17/2009-S.T., dated 7-7-2009 simplifies the refund scheme, the nature
of benefit given to the exporters remains as it was under Notification No. 41/2007-S.T. Further,
the new notification does not bar its applicability to exports that have taken place prior to its
issuance. Therefore, the scheme prescribed under Notification No. 17/2009-S. T. would be
applicable even for such exports subject to conditions that (a) refund claim arefiled within the
stipulated period of one year; and (b) no previous refund claim has already been filed under
the previous notification. [Authority: Board's Letter F. No. 354/256/2009-TRU, Government
of India. Ministry of Finance, Department of Revenue, Tax Research Unit, New Delhi, dated
the 1st January, 2010)".

[emphasis added}
0

4. It may be seen that in terms of the paragraph 2 of the trade notice reproduced above, the
submissions of the Id. counsel that except for a portion of the claim prior to more than one year
from the date of receipt of the claim by the Revenue, the balance amounts claimed as refund
would be admissible has to be upheld. Accordingly. the appeal is allowed to the extent of refund
claims within one year from the date ofexport as per the notification and the matter is remanded
to the original adjudicating authority for fresh consideration of the claims in terms of the trade
notice issued by Commissioner ofCentral Excise & Service Tax, Dibrugarh

11.3 Further CBEC, vide its clarification issued vide Circular No. 112/6/2009-S.T.,

JV Whether the limitation period of It is clearly prescribed in the notification
six month would be counted that limitation period of six month is to be
from the date of exports or from computedfrom the date of exports.
the date of receipt of
remittances?

dated 12-3-2009 in respect of notification No. 41/2007-ST dated 6.10.2007, [under which the

prescribed time period was of six months], has clarified as follows:

11.4 The appellants averment that a harmonious interpretation would make the

limitation under the notification, ibid, one year from the date of export or date of payme,,z

whichever is later - cannot be accepted, because a three member bench of the Hon'B] • °
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Court in the case of Kashyap Engineering and Metallurgicals Private Limited [2002 (142) ELT

5 18(SC)], on the question of limitation, held, that Courts even in a writ petition has to take note of

the provisions of the Act and must exercise its discretion consistent with those provisions.

Further, in the case of Doaba Cooperative Sugar Mills (37 E.L.T. 478), the Hon'ble Supreme

Court held as follows :
But in making claims for refund before the departmental authority, an assessee is
bound within four corners of the Statute and the period of limitation prescribed in
the Central Excise Act and the Rules framed thereunder must be adhered to. The
authorities functioningunder the Act are bound by the provisions of_the Act. lfthe
proceedings are taken under the Act by the department, the provisions of limitation
prescribed in the Act will prevail.

[emphasis provided]

11.5 Since the averment of the appellant that limitation should be from one year, from

the date of export or elate of payment. whichever is later. would tantamount to extending the

limitation, mentioned in the notification thereby leading to a divergence from the law as laid

down by the Hon'ble Supreme Court of India. I agree with the finding of the lower authority that

the refund is hit by limitation.

Iether export commission is included in specified service under the notifications

12. The appellant has stated that in respect of notification Nos. 17/2009-ST and 52/2011

ST, services of commission agents were never a part of specified services. However, as far as

notification No. 41/2007-ST and 42/2012-ST, this was a part of the specified service. However,

the appellant has argued that the refund claim is under 42/2012-ST and the claim is to be

examined in respect of the services notified on the date of claiming refund and not in respect of

the period of export. The appellant has also relied on the case of Fazlani Exports Private Ltd

[2015 TIOL 1088]. I agree with the argument made by the appellant. The refund filed could not

have been rejected just on the grounds that under notification Nos. 17/2009-ST and 52/2011-ST,

the services of commission agents were not a part of specified services.

Services were not provided beyond the place of_removal

0

0

13. As far as the contention of revenue is concerned that the services were not provided

beyond the place of removal and therefore, was not eligible for refund I find that vide Section

160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and (B) of Explanation

contained in Notification No. 41/2012-ST dated 29.6.2012, were retrospectively amended for the

period 01.07.2012 to 02.02.2016. The impact of the aforementioned retrospective amendment is

that 'specified services' would now mean taxable services that have been used beyond the

factory gate or any other premises or place of production. The disputes based on the contention

that every service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for refund under

Not. No. 41/2012-ST dated 29.6.2012, stands resolved. Now, the effect of the aforementione.

retrospective amendment is that any taxable service used beyond the factory gate or pla€ . -~
8'

srsstosssass «-res«smates""'
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supra, and would thus be eligible for refund, provided other conditions of the notification are
« ,

met. However, this retrospective amen'arnent as is already mentioned is from 01.07.2012 to

02.02.2016, only. The refund in the present case covers the period from 2008-09 to 2012-13.

The appellant's argument is that the export commission paid to foreign commission agent, who

is their marketing/sales agent and who renders them services of procuring orders from the

foreign clients, is beyond the place of removal. By no stretch of imagination, can it be held that·

these services were provided within the place of removal. The allegation of revenue that these

services were not provided beyond the port (place of removal], is therefore, not tenable.

Certification by chartered accountant

14. Against the finding of the adjudicating authority that in respect of exports before

the period 29.6.2012, certificate of chartered accountant was a must and that the claim to that

extent stood rejected, since the refund sought was more than 0.25% of the declared FOB value,

the appellant has argued that his claim is under notification No. 41/2012-ST dated 29.6.2012,

wherein the cap is of 0.50% of FOB value and since his claim was upto 0.44%, the same ought to

0 have been sanctioned. The argument is contra the averment, in respect of limitation wherein the

appellant himself has taken all the notifications which were in vogue at different periods of time,

to put forth his claim. It is difficult to understand how conditions of notification No. 41/2012-ST

would be applicable in respect of claim for a period when the notification was not in vogue and a

different notification was in vogue which stipulated a certain condition, which in this case is not

fulfilled. The argument, being not tenable stands rejected. I therefore, uphold the finding of the

lower adjudicating authority, in this regard.

Wltetlter refund can be granted in respect of_an amountpaid under VCES

·o

15. The appellant has argued that this claim is not a refund of tax paid under VCES but a

claim in respect of tax paid on taxable services used for export of goods. Before dwelling any

further, I would like to mention that it was tlu·ough Chapter VI under Finance Act, 2013, that the

Service Tax Voluntary Compliance Encouragement Scheme, 2013 was introduced. The salient

features of the scheme was that it was introduced to encourage voluntary compliance, which

could be availed by non filers or stop filers or persons who have not made truthful declaration in

their return wherein the defaulter was required to make a truthful declaration of all his pending

tax dues from October 2007 to December 2012 and pay the dues by the dates specified in the

scheme. However, one note worthy feature of the scheme was Section 109 of the Finance Act,

ibid, which is reproduced below:

109. No refund ofamount paid under the Scheme.
Any amount paid in pursuance of a declaration made under sub-section (]) of section 107 shall
not be refundable under any circumstances.

The intention is therefore, clear. No refund is to be allowed in respect of the amount paid under ~

the scheme. The appellant has not contested that the amount for which refund is being sought

was paid unde, VCES. Th~ appellant's contention that tl1ey are not clai~ing refund of;:6;~~!-r
under VCES but are claumng rebate/refund of tax paid on taxable services used for e~.-.p!~i of~::.~:''./ /4\.,t:

• s #:'A =
• ... r
»"rs°
s a..,+ -%.



V2(76 & 73)92/Ahd-1/2015-16

goods, is not a tenable argument. Section 109 is unequivocally clear. No refund can be allowed

of any amount paid in pursuance of a declaration made under sub section 107(1), under any

circumstances. Even otherwise, it is very surprising that after availing the benefit of an amnesty

scheme to regularize the tax dues which were not paid, the appellant has now filed the refund 
although the scheme debars a beneficiary from filing a refund, in respect of the amount paid

under the scheme. Thus, it is clear that no refund can be granted under any circumstances in

respect of any amount paid under VCES. As the refund sought by the appellant is in respect of

an amount paid under VCES, the same was correctly rejected by the adjudicating authority.

Hence, I agree with the finding of the adjudicating authority, in this regard.
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16. In view of the foregoing, the appeal is rejected in view of the findings recorded at

paragraphs 11.5, 14 and 15, supra. The impugned OIO dated 3.11.2015, rejecting the refund

claim filed by the appellant, is upheld.

17. 3r4a#a zr at#ta 34t #r fart 34ta at# far arar el
17. The appeal filed by the appellant stands disposed of in above terms.
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